
Navigating the risks, impacts and liabilities of climate change with Louisiana clients: A lawyer’s 

Introductory Guide 

Summary Abstract 

The International Panel on Climate Change is very confident that continued global warming will 

likely cause a dramatic increase in the frequency and severity of extreme weather events, such as 

floods, drought, and heat waves. In recent decades, disasters have often preceded litigation by 

plaintiffs seeking redress for related damages, such as levee failure and coastal erosion, but have 

mostly failed due to issues of standing, non-justiciable political questions and a perceived lack of 

scientific consensus on the issue.  As climatologists become more certain of the human influence 

on climate change, public and private organizations are finding ways to sue both the government 

and private corporations for their contribution to climate-change related hazards. The purpose of 

this essay is to introduce lawyers to the key concepts and basic science of global warming, and 

antiquate them with the fundamental legal issues facing Louisiana attorneys. This paper navigates 

through the various climate-change related problems, including hurricanes, drought, and flooding, 

and how clients may be vulnerable to or liable for its respective impacts. This paper shows that 

pending climate-change damages cases often involve negligence and nuisance torts, building off 

Allen v. U.S., Graci v. U.S., and Massachusetts v. EPA. Louisiana is uniquely impacted by sea 

level rise and coastal erosion, and its proximity to the warm Gulf waters makes it especially 

vulnerable to storm surge. The potential risks associated with climate change range across the 

state, and lawyers should prepare a breadth of information regarding the hazards and liabilities for 

all their clients.  
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1. INTRODUCTION 

Louisiana issued 12 disaster declarations from 2005-2013 totaling more than $19 billion in damages1.  

Nine of the disasters during this time were tropical cyclones and three were severe thunderstorms or 

flooding. As the planet continues to warm, and regardless of whether hurricanes become more intense 

as projected, losses from tropical cyclones will continue to rise as vulnerable coastal populations 

increase. As precipitation patterns change, droughts and flooding will increase in frequency and 

intensity, as well. Progress in climate and paleoclimate research continues to advance modeling and 

geospatial systems, and researchers become more certain of climate change’s impacts with each new 

report. To provide a comprehensive legal opinion for clients, lawyers should amass a bounty of 

information about climate change and its potential legal impacts. 

Recent high-profile cases (e.g. Lujan vs. Defenders of Wildlife and Massachusetts vs. EPA) serve 

as the foundation to assess the legal vulnerability of organizations, private and public, following natural 

disasters. For example, a class-action suit (Comer vs. Murphy Oil Co. USA) was filed against more 

than 30 energy companies for increasing hurricane intensity via fossil fuel emissions and thus 

damaging coastal properties resulted in embattled and recused judges and a fifth circuit appeal2. In a 

separate case, Tenet Healthcare Corp and its subsidiaries settled for more than $25 million with a group 

of more than 187 patients and 800 visitors of its hospital during Hurricane Katrina.  The lawsuit 

claimed that Tenet was liable for failing to adequately prepare the hospital for flooding before Katrina 

despite warnings from the hospital’s maintenance staff. There were 45 patients that died during the 

calamity and doctors later admitted to euthanizing patients. As the evidence for global warming 

becomes clearer and more direct, negligence will become an increasingly hard suit to defend and 

related cases, such as nuisance, may become more common.  

 

                                                           
1 Total federal disaster assistance from January 1995-January 2013 totaled $19,087,565,331. Source: FEMA. 
2Comer vs. Murphy Oil. See Case 12-60291, In the United States Court of Appeals for the Fifth Circuit, 2012 



 
 

4 

2. THE BASICS 

a. Climate and extreme weather in Louisiana 

Louisiana’s climate ranges from hot and humid to warm and humid, with temperatures peaking in 

July and August and steady, heavy precipitation falling throughout the year. The return period for 

hurricanes, or the average time between when Category 1 or higher hurricanes strike the coast, is 

about seven years, although hurricanes are intrinsically tied to global climate mechanisms, such as 

the Northern Atlantic Oscillation. The state is divided into four basic climate zones (Figure 1): the 

drier northwest region (e.g. Shreveport, Minden, Natchitoches), the Mississippi Delta region (e.g. 

Vicksburg) the hot and moist central Louisiana region (e.g. Alexandria, DeRidder, Opelousas) and 

the extremely wet southern/southeastern 

region (e.g. Baton Rouge, New Orleans, 

Lake Charles, Slidell, Morgan City).  Each 

region experiences unique climate 

challenges, but all are vulnerable to flooding, 

drought, wildfire, thunderstorms, hurricanes 

and heat waves.  

Temperatures have been steadily 

rising in Louisiana throughout the last 150 years. With periodic dips and peaks, the overall trend 

has been upward, reflecting an average 2 degree Fahrenheit rise since 1860 (Figure 5). Hardiness 

zones have moved northward, introducing invasive plant and animal species into already 

vulnerable wetlands and changing what types of plants can grow in the region. Extreme heat days, 

or days above 90 degrees F, have nearly tripled since 1970. Precipitation has increased by as much 

as 25 percent across the state, causing rampant flooding (Figure 4).  Louisiana received more 

federal assistance for natural disasters from 2005-2012 than any other U.S. state. 

Figure 1: Louisiana climate regions defined by annual precipitation totals. Source: 
Southern Climate Impacts Planning Program. 
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Figure 2:- Billion dollar weather disasters. From NOAA. 
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b. Scientific consensus 

Multiple studies on the opinion of scientists as to the causes of modern climate change reflect an 

overwhelming consensus on the issue – humans are warming the planet with fossil fuel emissions 

and land-use changes, such as deforestation. More than 97 percent of publishing climate scientists 

self-reported as supporting the theory of anthropogenic (human-caused) climate change3 - of the 

remaining three percent, two-thirds reported “no opinion/unsure.” While the consensus gap 

manifests itself most notably among the general public (Figure 3), public and private organizations 

have already begun preparations for the increase in disasters that may accompany a warmer world.  

Advise clients that while the political community may continue to debate the scientific 

credibility of global warming, the scientific community, and more importantly the insurance 

industry, have established in-depth the influence of greenhouse gasses on global climate and are 

very confident in their assessment of the potential risks and impacts of a warming world. While 

considering climate change as part of a 5, 10, 20, or 100-year plan may be unpopular in a small 

number of relatively isolated circles, 

the sustainability and financial 

stability of a client’s business and 

the general welfare and safety of the 

communities being served outweigh 

any potential negative backlash.    

 

                                                           
3 Cook et al. 2013: Quantifying the consensus on anthropogenic global warming in the scientific literature.  
Environmental Research Letters. http://iopscience.iop.org/1748-9326/8/2/024024 

Figure 3: While most (97 percent) of scientists agree global warming is man-made, 
the public believe there is still debate among scientists. Source: Cook 2013.  

http://iopscience.iop.org/1748-9326/8/2/024024
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c. Public Perceptions and Attitudes 

From the Yale University Project on Climate Change: 

Nearly two in three Americans (63%) believe global warming is happening. Relatively few – 

only 16 percent – believe it is not.  

About half of Americans (49%) believe global warming – if it is happening – is caused mostly 

by human activities, a decrease of 5 points since Fall 2012, but similar to levels stretching back 

several years. 

More Americans believe that “most scientists think global warming is happening than believe 

there is widespread disagreement among scientists (42% versus 33%, respectively). 

About half of Americans (51%) say they are “somewhat” or “very worried” about global 

warming. 

At least four out of ten Americans say global warming will harm people in their community 

(45%), their family (44%), or themselves (42%).  

Half of all Americans at least occasionally consider environmental impacts when deciding 

whether or not to buy a product. 

In the past 12 months, one in four Americans (26%) say they discussed what they see as a 

company’s irresponsible environmental behavior with friends or family. One in ten has spread 

information about offending companies via the Internet (10%). 

Nearly four out of ten Americans (38%) say that they would be willing to join a campaign to 

convince elected officials to do “the right thing” about global warming. 
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3. RISKS, HAZARDS AND LIABILITY  

a. Extreme heat 

Average annual temperatures during the last century across the 

Southeast cycled between warm and cool periods, with a warm peak 

occurring during the 1930s and 40s followed by a cool period in the 

60s and 70s, and warming again from 1970 to today by an average 

of 2°F, with more warming on average during summer months 

(Figure 5). There have been increasing numbers of days above 95°F 

and nights above 75°F, and decreasing numbers of extremely cold 

days since 19704.  

Scientists project a 3-10°F rise in winter lows and 3-7°F rise 

in summer highs in Louisiana by 21005. This accompanies a regional 

temperature increase of 4°-8° F, with projected increases for 

landlocked areas 1°-2° F higher than coastal areas6. The July heat 

index, a measure combining temperature and humidity, could rise 

by 10-25°F. The freeze line is also likely to move north, meaning 

warmer winters throughout the state.  

The rate of annual heat-related illnesses and deaths in the 

U.S. has tripled in the last 20 years as heat waves have become more 

common and more intense. Each year, high temperatures kill more 

people than hurricanes, floods, tornadoes, blizzards, and lightning 

                                                           
4 Kunkel, Kenneth E., and Coauthors, 2013: Monitoring and understanding trends in extreme storms: state of 

knowledge. Bull. Amer. Meteor. Soc., 94, 499–514. doi: http://dx.doi.org/10.1175/BAMS-D-11-00262.1 

5Union of Concerned Scientists, http://www.ucsusa.org/ 
6 National Climate Assessment 2012, http://www.globalchange.gov/what-we-do/assessment 

How to interpret rising 

temperatures: 
Two degrees is the average 

temperature difference between 

Baton Rouge, Louisiana and 

Charleston, South Carolina.  

 

Think of the Earth’s temperature 

like a person’s body: 98.6° F is 

perfect for most humans, but 

when the body is heated by 2 

degrees, to 100.6° F, a person 

becomes light-headed, feverish 

and disoriented, unable to do 

ordinary tasks without struggling. 

The IPCC projects an average 

global 6° F temperature increase. 

At 104.6° F, the brain begins to 

melt, the body begins to shut 

down and a person will eventually 

slip into a coma and die if heating 

does not slow or stop.  

 

The planet operates in a similar 

manner – in order for ecosystems 

to operate properly, 

temperatures must remain about 

the same as those that the 

ecosystem evolved into. Once a 

system collapses, all systems 

dependent on it collapse, as well. 

 

http://dx.doi.org/10.1175/BAMS-D-11-00262.1
http://www.ucsusa.org/
http://www.globalchange.gov/what-we-do/assessment
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combined7. Rising temperatures, specifically hotter 

summer days and nights, pose an increased risk to 

children, the elderly, animals, as well as outdoor 

workers. City temperatures rise faster than rural 

areas, a phenomena known as the urban heat island 

effect, due to the magnifying effect of paved 

surfaces and the lack of tree cover, creating an 

increased risk for heat related illness and death in 

urban areas.  

Many upcoming climate change cases will 

likely be filed against the federal government for 

failing to act on known dangers associated with 

continued global warming. In Allen v. United 

States, the U.S. Supreme Court was charged with 

deciding who should pay for injuries demonstrated 

to have been caused - more likely than not - by 

nation-state conducted open-air nuclear testing. The court ruled that U.S. had been negligent in 

testing nuclear weapons, failing to monitor testing results, failing to inform residents of the risks 

associated with the testing and failing to inform citizens on how to minimize their risk. In this 

sense, the U.S. government could be considered liable for heat-related deaths as it is aware of and 

funds fossil fuel development knowing it causes global warming, which results in more frequent 

and severe heat waves, without fully informing vulnerable persons and communities on the total 

risk and how to mitigate its impacts, or for failing to provide relief.  

                                                           
7 Centers for Disease Control (CDC) www.CDC.gov 

Figure5-6:: Top: Temperature trends in Louisiana. Bottom: 
Precipitation trends in Louisiana. Source: Southern Climate 
Impacts Planning Program. 
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b. Drought 

The average amount of rain Louisiana receives each year has increased slightly during the 

last 100 years, but the most significant observed change has been how Louisiana gets rain.  More 

intense downpours in shorter time periods are becoming more frequent, meaning more flash 

flooding and infrastructure damage, and longer periods of drought between downpours6. Observed 

seasonal changes in precipitation show much drier spring and summer months, slightly drier winter 

months, and an increase in precipitation in the fall as result of climate change (Figure 6). Summer 

heat stress is projected to reduce crop productivity, especially when coupled with increased 

drought6. A 2.2ºF increase in temperature would likely reduce overall productivity for corn, 

soybeans, rice, cotton, and peanuts across the South – though rising CO2 levels could partially 

offset these decreases8. Clients should be advised to maximize crop insurance and prepare for crop 

losses annually. Rotating crop types and implementing sustainable watering systems will also 

reduce susceptibility to flooding, drought and pests.  

c. Tornadoes 

Extreme weather events, like severe thunderstorms, tornadoes and high winds, have 

become more frequent during the last century9. Climate models show an increase in thunderstorms 

and tornado-favorable weather conditions, meaning more potential for tornadoes to form, as well 

as more EF-2 and above (stronger) tornadoes, as opposed to more EF-0 or EF-1 tornadoes (Lee 

2011). Scientists continue to explore the link between climate change and tornadoes as more 

information becomes available. What is known with confidence is that heavy and extreme 

                                                           
8 Hartfield et al.:Climate Impacts on Agriculture: Implications for Crop Production, Agronomy Journal 2011 
103:351-370 doi:10.2134/agronj2010.0303 
9 Oklahoma Climatological Survey (OCS), http://climate.ok.gov/ 

http://climate.ok.gov/
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precipitation events often associated with thunderstorms and convection are increasing and have 

been linked to human-induced changes in atmospheric composition (NOAA). 

 

d. Hurricanes and storm surge 

Hurricanes are essentially giant heat engines. They transfer latent heat energy from the 

ocean to the atmosphere, transforming some of it into mechanical energy in the process: the 

maelstrom of hurricane-force winds and giant waves. 

When more heat is pumped into the system, warming 

up the atmosphere and the ocean, the venting 

increases. That’s essentially what is occurring as 

global temperatures increase. High sea surface 

temperatures (SST) lead to the evaporation of 

moisture, which provides fuel for the storm. Then it 

gives up the latent heat: that is what powers the storm. 

Together they provide for stronger storms10. 

The potential intensity of hurricanes, a measure of the upper limit of a storm's strength, has 

increased by 10% since 1970. Both the average duration and the top speed of storms have also 

increased, the latter by 25%. Recent studies of the post-1970 period show clearly that the 

destructive power of tropical cyclones has increased by 70% in the Atlantic and Pacific, owing to 

increases in intensity and duration11. 

Another study revealed that the global percentage of category 4 and 5 hurricanes have 

increased during the past 30 years, again correlating with the rise in sea surface temperatures in 

                                                           
10 The National Oceanic and Atmospheric Administration (NOAA), www.NOAA.gov 
11 University Corporation for Atmospheric Research, http://www2.ucar.edu/ 

Figure 7: Scientists have discovered that oceans are absorbing 
much of the heat energy trapped by greenhouse gasses. Source: 
SkepticalScience 

http://www2.ucar.edu/
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the tropical cyclone generation regions. While the effect of climate change on hurricane frequency 

remains unclear, a recent study by researchers at Massachusetts Institute of Technology (MIT) 

suggests that storms will increase in both intensity and frequency, meaning more powerful storms 

making landfall more often (Figure 8)4. 

A 2005 study that examined hurricane impacts from 1900 to 2005 found that Category 4 

and 5 storms accounted for only 6% of U.S. landfalls, but caused 48% of all hurricane damage. 

Using this study as a starting point, and accounting for the projected mix of bigger storms and 

fewer smaller ones, NOAA projects that by 2100, the overall destructive potential of hurricanes 

may increase by 30%. Anthropogenic warming by the end of the 21st century will also likely cause 

hurricanes to have substantially higher rainfall rates than present-day hurricanes, with a projected 

increase of about 20% for rainfall rates averaged within about 100 km of the storm center12.    

 

Figure 8: The climatological history of tropical cyclones. Source: NOAA. 

                                                           
12 UCAR - University Corporation for Atmospheric Research, http://www2.ucar.edu/ 

http://www2.ucar.edu/
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  Storm surge is typically responsible for the majority of deaths during hurricanes, and also 

usually causes the most destruction: Katrina killed more than 1,800 people and caused $125 billion 

in damage, mostly from the storm surge which reached as high as 20 feet in southeast Louisiana 

and 28 feet in parts of Mississippi. The frequency of extreme storm surges is projected to increase 

by as much as 10 times in coming decades because of warming temperatures13.  

Observations show that the world's oceans are already warming at depths greater than 1500 

feet. The SST in the critical region for hurricane is increasing largely because of global warming. 

As this warming occurs, the oceans expand and raise sea levels. Melting land ice also raises sea 

level, currently at a rate of 1.5 inches over the past 12 years. Rising seas means that storm surges 

ride on a higher base level, turning even relatively minor storms into more flood events thereby 

increasing storm damage along coasts. 

By definition, higher seas mean higher storm surges. This 

means that storms that might once not have caused a problem are 

getting more dangerous. And huge storms, whether amplified by 

global warming or not, can go from destructive to catastrophic. 

The danger is compounded by the fact that most coastal 

fortifications were built when sea levels were lower, on the 

assumption that conditions wouldn't change. 

 Comer v. Murphy Oil USA provides insight into how future hurricane cases or other 

extreme weather events may be handled in the courts. Comer et al., a group of Gulf Coast property 

owners, filed against oil companies who plaintiffs claimed were responsible for most greenhouse 

gas emissions, which warmed the oceans and raised the seas, making Hurricane Katrina an 

                                                           
13 Aslak Grinsted, John C. Moore, and Svetlana Jevrejeva: Homogeneous record of Atlantic hurricane surge threat 
since 1923 PNAS 2012 ; published ahead of print October 15, 2012, doi:10.1073/pnas.1209542109 

STORM SURGE ONLINE RESOURCES: 

SURGDAT: http://surge.srcc.lsu.edu/ 

HURDAT: 

http://www.aoml.noaa.gov/hrd/hurda

t/Data_Storm.html 
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unnaturally large and severe storm. The plaintiffs sought damages under the torts of unjust 

enrichment, public and private nuisance, trespass, negligence, and fraudulent misrepresentation 

and concealment. The court ruled Murphy et al. held no standing; the claims were pre-empted by 

the Clean Air Act, the lawsuit presented a non-justiciable political questions and that the plaintiffs 

could not demonstrate that their injuries were caused by the companies’ conduct. The plaintiffs 

appeal for a writ of mandamus to the U.S. Supreme Court was denied. American Electric Power 

v. Connecticut established that litigation against the harmful effects of climate change cannot rely 

on federal nuisance law because it has been displaced by the Clean Air Act. American Electric 

Power Co. resulted in a case similar to Comer et al. being denied writ of certiori from the U.S. 

Supreme Court (see Native Village of Kivalina v. Exxonmobil et al.).  

e. Flooding 

Scientists project that climate change will increase the frequency of heavy rainstorms, putting 

many communities at risk for devastation from floods14. Flooding can cause a range of health 

impacts and risks, including: death and injury, contaminated drinking water, hazardous material 

spills, increased populations of disease-carrying insects and rodents, moldy houses, and 

community disruption and displacement. As rainfall events become heavier, streams, rivers, and 

lakes can overflow, increasing the risk of water-borne pathogens flowing into drinking water 

sources. Downpours can also damage critical infrastructure like sewer and solid waste systems, 

triggering sewage overflows that can spread into local waters. With rainfall from hurricanes 

expected to increase, overall flooding in low-lying coastal areas is expected to increase. 

Flood maps consider sea level as a static figure of global averages not necessarily indicative 

of a location’s relative sea level or susceptibility of flooding. As such, a property’s flood insurance 

                                                           
14 Natural Resources Defense Council, http://www.nrdc.org/ 

http://www.nrdc.org/
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rate might not reflect the risk posed by flooding. While a client may live outside of a 500-year 

flood plain that does not mean they will not be flooded during a 25-year flood. If an area is 

surrounded by levees, clients should not assume the area is immune to flooding or breaching.  

In Central Green Co. v. U.S. a farmer sued for damages when subsurface flood waters 

around a federally-funded canal destroyed his crops. The District Court sided with the U.S. in 

accord with the 1928 Flood Control Act (FCA), which stated "no liability of any kind shall attach 

to or rest upon the United States for any damage from or by 

floods or flood waters at any place.” Central Green Co. 

appealed to the Ninth Circuit Court, who agreed that the 

canal served no flood purpose and thus the U.S. would be 

liable, if not for immunity granted by the FCA. Central Green 

Co. appealed again to the U.S. Supreme Court, who further 

defined “floods or flood waters” as waters released for flood 

control purposes when reservoir waters are at flood stage, and 

ruled that the Ninth Circuit Court ruled in error for the 

Government to receive absolute immunity, reversing the 

Ninth Circuit Court decision. As the FCA continues to 

evolve, clients with flood-related damages may be able to 

bring suits against the U.S.  

f. Sea Level Rise 

Global sea level has risen about 8 inches during the last 100 years6. But sea level rise at Grand 

Isle, Louisiana averages 36 inches in 100 years - about four times the global average and one of 

the fastest rising levels in the world. Sea level will increase at a faster rate over the coming century. 

By 2100, ocean levels around Louisiana could be 24–47 inches higher than today, based on a 

“Codes and standards and land-use 

strategies are accepted adaptation 

measures to improve resilience 

against flood, wind and fire impacts 

under global warming. Such 

measures can build resilience for 

life, property and capital especially 

in developing countries. 

Catastrophe modeling strategies 

under global warming, particularly 

with respect to the coastal flood 

threat, would be particularly 

valuable. Risk transfer strategies 

that make use of such measures are 

more likely to prevail over the long 

term.” 

- Marsh and McLennan Co. “Global 

Warming – The Evolving Risk 

Landscape” 
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continued average subsidence rate of 8–31 inches per century and a mid-range sea-level rise 

scenario. Even a relatively small vertical rise in sea level (a few inches to 1 foot) can move the 

shoreline inland by a substantial distance (several tens of feet) along low-lying, flat coastal areas. 

Sea levels in the New Orleans area are likely to increase by 1 to 4.6 feet (0.3 to 1.4 meters) 

by 2100 based on the range of estimates of absolute sea level rise and subsidence of the local land. 

These conditions give much of the Louisiana coast a relative sea level rise rate that is among the 

highest in the nation15. Sea level rise in itself is not covered under the National Flood Insurance 

Program, and therefore relocation prior to breaching should serve as the safest and most 

economically efficient response. At the policy level, coastal retreat, improvement of building 

codes, and standards for coastal flood resilience are all viable options.  

Large numbers of cities, roads, railways, ports, airports, oil and gas facilities, and water 

supplies are at low elevations and potentially vulnerable to the impacts of sea level rise. Sea level 

rise increases pressure on utilities, water, and energy, for example, by contaminating potential 

freshwater supplies with salt water, and such problems are amplified during extreme dry events 

with little run-off. Although uncertainties in the scale, timing, and location of climate change 

impacts can make decision-making difficult, response strategies can be effective with early 

planning. Some utilities in the region are already taking sea level rise into account in the 

construction of new facilities and are seeking to diversify their water sources15. 

g. Coastal Erosion 

Coastal land loss due partly to subsidence and sea level rise has been a growing problem in 

Louisiana for more than a century. Coastal erosion rates have fluctuated during the last 150 years 

                                                           
15 Heimlich and Bloetscher: Sea Level Rise and Other Climate Change Impacts on Southeast Florida’s Water 
Resources. Florida Water Resources Journal 2011. http://www.fwrj.com/techarticles/0911%20tech3.pdf 

http://www.fwrj.com/techarticles/0911%20tech3.pdf
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and recent studies show the rates have been reduced from 39 square miles per year between 1956 

and 1978 to 24 square miles per year from 1990 to 200011. Louisiana lost 1,900 square miles of 

coast during the last century - or enough coastline to cover the entire state of Delaware6. Today, 

Louisiana loses a football-field-sized piece of wetlands every 35 minutes16. 

Without inputs of sediment, an additional 3,900 to 5,200 square miles of wetlands will be 

under water by the end of the 21st century. If the impacts of relative sea level rise on wetlands are 

not checked, metropolitan New Orleans could eventually sit on land almost completely surrounded 

by the open waters of the Gulf of Mexico Salt water intrusion kills salt-intolerant vegetation, thus 

making barrier islands and wetlands vulnerable to increased wave action and erosion from coastal 

storms and hurricanes. Since most of coastal Louisiana is comprised of wetlands, the region is 

especially vulnerable to land loss. 

 Coastal and wetland loss are two of the areas where parties have been able to sue because 

of climate change. The primary issue with action in this regard is establishing standing. To 

establish standing, a party’s injury must be: 1) now and real 2) personal and 3) redressbale. In 

Massachusetts v. EPA, 11 states sought to compel the EPA to regulate carbon dioxide emissions 

from motor vehicles under the Clean Air Act. Their argument was essentially that these emissions 

cause global warming, which in turn cause coastal erosion – a current, real, personal and 

redressable injury. The Administrative Procedure Act allows any party to request an agency to 

make a rule, and the court found in favor of Massachusetts. The resulting regulations from this 

court case include harsher standards for new coal plants, which are being appealed by existing coal 

companies. Sixteen other lawsuits were pending at this time, including National Environmental 

Policy Act suits, Clean Air Act suits, preemption suits and nuisance suits.  

                                                           
16 United State Geological Survey, www.USGS.gov 
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In a case closer to home, the Southeast Louisiana Flood Protection Authority- East filed 

against 97 oil, gas and pipeline companies for negligence, nuisance and liability, but also 

“servitude of drainage17.” The suit also considers the Rivers and Harbors Act of 1899 which 

prohibits actions that impair the effectiveness of flood protection levees, stating that storm surge 

damages levees. Plaintiffs are seeking damages for wetland loss caused by drilling activities, 

asking the companies to repair damage to levees and floodwalls and help offset the cost of flood 

protection in the future. Since filing the lawsuit, the plaintiffs have been condemned by the state 

attorney general and Governor Bobby Jindal, and afterward the state eliminated all state 

appropriations - $500,000. Two more parishes – Plaquemines and Jefferson – also filed against 

various oil and gas companies in November 2013 for damages caused by the release of toxic 

pollutants. The state Coastal Protection and Restoration Authority filed against the Army Corps of 

Engineers in December 2013 for $3 billion for levee repair and maintenance along the Algiers 

Canal on the West Bank of New Orleans (see “h. Levee Failure”).  

h. Levee Failure 

New Orleans is one of the most vulnerable cities in the United States to the impacts of climate 

change, due to its low elevation, land subsidence rates, sea level rise, and prediction of more 

intense hurricanes. In the future, as ocean temperatures rise, New Orleans will likely continue to 

experience more intense precipitation events and hurricanes. Rainstorms with severe intensity have 

caused significant flooding in New Orleans in the past, and any increase in precipitation intensity 

is likely to exacerbate the situation. Further, more intense hurricanes could be devastating to the 

city, as evidenced by Hurricane Katrina.  

                                                           
17 Comer v. Murphy Oil USA. Case 12-60291 in the Fifth District Court of Appeals.  
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The storm surge from Katrina, a Category 3 hurricane, was so devastating to coastal 

wetlands that the impact “represented about 50 years of projected wetland loss,” according to Dr. 

Douglas Meffert. The storm surge from a Category 5 hurricane could cause flooding of more than 

34 feet (10.5 meters) within the city by the end of the 21st century, depending on flood mitigation 

systems in place at the time. As infrastructure ages and extreme precipitation events, including 

hurricanes, become more common and more intense, the integrity of levees in and around New 

Orleans will continue to diminish15.  

Graci v. U.S. ruled that Flood Control Act immunity does not apply to navigation projects, 

including MRGO, the controversial artificial levee and canal system built by the U.S. Army of 

Engineers. The court essentialy ruled that because Betsy was such a “natural” severe storm, the 

government was not at fault for flooding in Chalmette. Even though the area had been breached 

three times prior to Betsy, the flood gates did not cause the flooding itself. (see Fault Causation 

and Damage under Weiland v King).  
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4. SUMMARY 

The White House issued an executive order titled “Preparing the United States for the impacts of 

climate change” in November 201318. Adaptation and mitigation are now being incorporated into 

federal, state and even local emergency hazard plans. Mass v. EPA gives power to states and others 

to sue U.S. agencies for not acting on or regulating greenhouse gas emissions or its effects. Though 

Congress and The White House may switch parties, the courts can overstep their authority and 

force administrations to regulate the processes causing or enhancing global warming.  

Clients considering building or moving to a flood plain should be advised not to; and those 

who live near a flood plain boundary should be aware that those boundaries are not absolute and 

do not mean they will not be impacted by major or even minor flooding events. Coastal residents 

should consider that while raising a home may prevent damages during smaller hurricanes or 

gradual sea level rise, extreme surges (like Katrina) will likely destroy their home regardless, and 

with raising a home you increase a structure’s exposure to higher wind speeds.  

Industrial and manufacturing firms should consider that following a major hurricane vital 

infrastructure, including roads, may be destroyed or inaccessible. Gas lines may rupture, leading 

to explosions, so facilities should be secure and evacuated in the event of any tropical cyclone. A 

hurricane could also permanently wash away large swaths of land, including facility foundations. 

Any new construction near the coast should be considered short-term given the rapid rate of coastal 

erosion being observed.  

Major contributors of greenhouse gasses, such as oil, gas and pipeline companies, should 

prepare now for litigation, either by setting up environmental trusts for projected future damages, 

                                                           
18 http://www.whitehouse.gov/the-press-office/2013/11/01/executive-order-preparing-united-states-

impacts-climate-change 

 

http://www.whitehouse.gov/the-press-office/2013/11/01/executive-order-preparing-united-states-impacts-climate-change
http://www.whitehouse.gov/the-press-office/2013/11/01/executive-order-preparing-united-states-impacts-climate-change
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which may be viewed as an admission of guilt but could alleviate some of the anger and setup 

settlements in advance, or preparing funds for extended legal battles and resulting fines. Being 

cognoscente of the risks on climate change risks and hazards will better prepare clients for 

upcoming legal battles.  

The insurance industry has committed to mitigating climate change, and the reinsurance 

industry has prepared for its ensuing litigation. As the cost of fossil fuels increases and risks 

associated with extreme weather events multiply, inaction will become more costly than potential 

regulation or legislation. Investment in renewable technologies will become more economically 

efficient than investment in traditional energy infrastructure, especially in the event of international 

regulation and policies. With the public leaning more toward support for climate change legislation 

each year, public action is imminent. Lawyers should feel comfortable enough with the science 

and hazards to prepare their clients for the risks of a warming world.  
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5. RESOURCES 

Southern Climate Impacts Planning 

Program 

Louisiana State University 

Geography and Anthropology Department 

Howe-Russell Geoscience Complex 

Baton Rouge, LA. 70808 

Phone: 225-578-8374  

Fax: 225-578-4420 

www.southernclimate.org 

 

Southern Regional Climate Center 

E328 Howe-Russell Complex 

Louisiana State University 

Baton Rouge, LA 70803 

Phone: (225) 578-5021 

Fax: (225) 578-2912 

http://www.srcc.lsu.edu/ 

 

Louisiana State Office of Climatology 

E327 Howe-Russell Complex  

Louisiana State University 

Baton Rouge, LA 70803 

Phone: (225) 578-6870 

Fax: (225) 578-2912 

http://www.losc.lsu.edu/ 

 

Coastal Wetlands Planning, Protection 

and Restoration Act 

Susan Testroet- Bergeron, USGS 

CWPPRA Outreach Coordinator 

bergerons@usgs.gov 

Phone: (337) 266-8623 

Fax: (337) 266-8616 

United States Geological Survey 

National Wetlands Research Center 

700 Cajundome Blvd. 

Lafayette, LA 70506 

www.lacoast.gov 

 

 

 

 

 

 

 

 

Coalition to Restore Coastal Louisiana 

6160 Perkins Road 

Suite# 225 

Baton Rouge, La 70808 

Phone: 225.767.4181 office 

Toll-Free: 888LACOAST (888.522.6278) 

Fax: 225.768.8193 fax 

Email: coalition@crcl.org 

http://www.crcl.org/ 

 

Louisiana Department of Environmental 

Quality 

602 N. Fifth Street  

Baton Rouge, LA 70802 

http://www.deq.louisiana.gov/portal/ 

 

National Oceanographic and 

Atmospheric Administration 

http://www.climate.gov/ 

 

 

US Army Corps of Engineers – New 

Orleans District 

New Orleans District, Public Affairs Office 

Phone: 504-862-2201 

After Hours (Media): 504-756-2811 

AskTheCorps@usace.army.mil 

Physical Address: 

7400 Leake Ave. 

New Orleans, LA 70118 

Mailing Address: 

P.O. Box 60267 

New Orleans, LA 70160 

http://www.mvn.usace.army.mil/ 

 

 

 

 

 

 

 

 

 

 

 

http://www.srcc.lsu.edu/
http://www.losc.lsu.edu/
http://www.lacoast.gov/
http://www.crcl.org/
http://www.deq.louisiana.gov/portal/
http://www.climate.gov/
http://www.mvn.usace.army.mil/
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State of Louisiana Department of Natural 

Resources 

La. Dept. of Natural Resources, Legal 

Division 

Attention: James Devitt, Custodian of Public 

Records 

P.O. Box 94396 

Baton Rouge, La. 70804-9396 

For more information call DNR Legal 

Office 

Phone: 225-342-2614 or  

DNR Public Information Office 225-342-

8955 

http://dnr.louisiana.gov/ 

 

 

Union of Concerned Scientists 

http://www.ucsusa.org/gulf/gcstatelou.html 

 

EPA Region 6 

EPA Region 6 Main Office 

1445 Ross Avenue  

Suite 1200  

Dallas, Texas 75202  

Phone: (214) 665-6444 

http://www2.epa.gov/aboutepa/epa-louisiana 

 

University of Colorado Extreme Weather 

Sourcebook 

http://sciencepolicy.colorado.edu/sourceboo

k/ 

 

Natural Resources Defense Council 

http://www.nrdc.org/health/climate/la.asp 

 

Mayors Climate Protection Agency 
http://usmayors.org/ 

http://dnr.louisiana.gov/
http://www.ucsusa.org/gulf/gcstatelou.html
http://www2.epa.gov/aboutepa/epa-louisiana
http://sciencepolicy.colorado.edu/sourcebook/
http://sciencepolicy.colorado.edu/sourcebook/
http://www.nrdc.org/health/climate/la.asp
http://usmayors.org/

